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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

State  of  Rhode  Island  Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural 
Gas  and  Liquefied  Propane  Gas 
Intended  To  Be  Used  by  a  Public 
Utility;  Inconsistency  Ruling  (IR-2) 

applicant:  State  of  Rhode  Island, 
Division  of  Public  Utilities  and  Carriers. 
state  law  affected:  “Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas  Intended  to 
be  Used  by  a  Public  Utility"  (Rules) 
issued  by  the  State  of  Rhode  Island, 
Public  Utilities  Commission,  Division  of 
Public  Utilities  and  Carriers  pursuant  to 
authority  in  sections  39-1-2.1  and  45-2- 
17  of  the  General  Laws  of  Rhode  Island, 
as  amended  (7)  and  effective  November 
3, 1978. 

applicable  federal  requirements: 

Hazardous  Materials  Transportation 
Act  (HMTA)§  §  102-107,  and  109;  ( 2 )  49 
CFR  Parts  171-173, 17  -178. 

MODE  affected:  Highway. 

ISSUE  DATE:  December  13. 1979. 
ruling:  The  Rhode  Island  Rules  are  set 
out  in  the  Appendix  to  this  document. 
The  Rules  In  sections  I  IV,  part  of  VI. 
VilL  X.  and  XI  are  not  inconsistent  with 
the  HMTA  or  regulations  issued  to  date 
thereunder.  The  Ruies  in  Sections  II.  HI, 
V,  part  of  VI,  VII,  and  IX  are 
inconsistent  with  the  HMTA  as 
implemented  by  regulations  issued 
thereunder. 

summary:  This  inconsistency  ruling  is 
the  opinion  of  the  Materials 
Transportation  Bureau  (MTB) 
concerning  whether  the  State  of  Rhode 
Island,  Division  of  Public  Utilities  and 
Carriers'  “Rules  and  Regulations 
Governing  the  Transportation  of 
Liquefied  Natural  Gas  and  Liquefied 
Propane  Gas  Intended  to  be  Used  by  a 
Public  Utility,”  are  inconsistent  with  the 
HMTA  or  regulations  issued  thereunder 
and  thus  preempted  as  set  forth  in 
§  112(a)  of  the  KMTA(5).  This  ruling  was 
applied  for  and  is  issued  pursuant  to 
procedures  at  49  CFR  107.201  to  .209. 
Procedures  for  filing  an  appeal  to  this 
ruling  are  found  at  49  CFR  107.211.  Any 
person  aggrieved  by  this  ruling  may 
appeal  it.  Any  such  appeal  must  be  filed 
on  or  before  January  21, 1980. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
G.  Ortez,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration.  Department  of 


Transportation,  Washington,  D.C.  20590 
(telephone  (202)  755-4972). 

I.  Background 

A.  The  Application  of  the  State  of  Rhode 
Island,  Division  of  Public  Utilities  and 
Carriers 

The  Division  of  Public  Utilities  and 
Carriers  (the  Division)  is  a  governmental 
entity  of  the  State  of  Rhode  Island  with 
statewide  jurisdiction  and  authority  set 
forth  at  Chapter  39-1  of  the  General 
Laws  of  Rhode  Island,  as  amended. 
Effective  November  3, 1978,  the  Division 
issued  “Rules  and  Regulations 
Governing  the  Transportation  of 
Liquefied  Natural  Gas  and  Liquefied 
Propane  Gas  Intended  to  be  Used  by  a 
Public  Utility.”  As  noted  in  the  Rules, 
“(tjhese  regulations  are  to 
include  *  *  *  motor  carriers  in 
interstate  commerce  where  the  loading 
or  unloading  of  tank  trailers  is  required 
to  be  performed  within  the  State  of 
Rhode  Island.” 

The  effect  of  the  Rhode  Island  Rules  is 
to  require  motor  vehicles  subject  to  their 
provisions.  i.e.,  those  transporting 
liquefied  propane  gas  (LPG)  (4)  or 
liquefied  natural  gas  (LNG)  in  bulk 
within  the  State  en  route  to  a  public 
utility  either  inside  or  outside  the  State, 
and  loaded  or  to  be  unloaded  within  the 
State,  to  comply  with  specific  operating 
and  equipment  requirements.  The 
operating  requirements  include  the 
following:  operation  only  under  a 
permit,  obtained  after  meeting 
application  requirements  (Appendix, 
paragraphs  II  and  III);  prohibition  on 
travel  during  specified  times  (Appendix, 
paragraph  V);  accident  notification 
within  specified  times  (Appendix, 
paragraph  VI);  operation  with  headlights 
on  at  all  times  (Appendix,  paragraph 

VIII) ;  and  inspection  of  vehicles  at 
loading/unloading  sites  (Appendix, 
paragraph  X).  The  equipment 
requirements  include  the  following:  two- 
way  radio  (Appendix,  paragraph  IV); 
illuminated  rear  bumper  sign  (Appendix, 
paragraph  VII):  and  frangible  shank-type 
lock  on  trailers  (Appendix,  paragraph 

IX) .  Transportation  of  LNG  and  LPG  in 
interstate  commerce  is  subject  to 
regulations  issued  by  the  Department  of 
Transportation  (B)  and  the  Division's 
Rules  are  in  addition  to  applicable 
Federal  requirements  (Appendix, 
paragraph  XI). 

Shortly  after  the  Rhode  Island  Rules 
became  effective,  National  Tank  Truck 
Carriers,  Inc.,  a  trade  association 
comprised  of  motor  carriers  of  bulk 
commodities,  filed  suit  against  the 
Administrator  of  the  Rhode  Island 
Division  of  Public  Utilities  and  Carriers 
in  the  United  States  District  Court  for 


the  District  of  Rhode  Island  seeking  to 
have  the  Rhode  Island  Rules  enjoined 
and  vacated.  On  December  1, 1978, 
subsequent  to  the  filing  of  the  lawsuit, 
the  Division  filed  an  application  for  an 
inconsistency  ruling  asking  the 
Department  of  Transportation  for  its 
opinion  as  to  whether  Rhode  Island's 
“Rules  and  Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas  Intended  to 
be  Used  by  a  Public  Utility”  are 
inconsistent  with  the  HMTA  or 
regulations  issued  thereunder. 

On  December  12, 1978,  the  District 
Court  preliminarily  enjoined  those  State 
regulations  that  imposed  equipment 
requirements  (Appendix,  paragraphs  IV, 
VII  and  IX)  while  indicating  that  it  was 
awaiting  DOT'S  administrative  ruling. (6) 
This  issuance  of  a  preliminary 
injunction  has  recently  been  affirmed  on 
appeal.(7) 

On  March  12, 1979,  the  Department 
published  notice  of  the  Division’s 
application  in  the  Federal  Register  and 
invited  public  comment.(S)  In  response 
to  that  invitation,  comments  were 
received  from  seven  entities  including 
the  applicant,  an  agency  of  another 
State,  and  three  industry-wide 
associations  and  two  corporations 
involved  in  transportation  affected  by 
the  Rhode  Island  Rules.  All  the 
commer.ters.  except  for  the  Division, 
believe  the  Rhode  Island  Rules  are 
inconsistent  with,  and  thus  preempted 
by,  the  HMTA  or  associated  regulations. 
Most  of  the  co:nmenter8  stressed  the 
need  for  uniform  regulations  and  the 
fact  that  the  Rhode  Island  requirements 
are  at  variance  with  the  Department  of 
Transportation’s.  Several  ccmmenters 
believe  that  certain  of  the  Rhode  Island 
requirements  either  place  or  could  place 
a  serious  burden  on  commerce.  There 
also  were  comments  pointing  out  w'hat 
were  felt  to  be  specific  inconsistencies 
between  certain  Rhode  Island 
requirements  and  certain  of  the 
regulations  issued  under  the  HMTA. 
Where  appropriate  these  will  be 
discussed  below  in  the  consideration  of 
the  individual  Rhode  Island 
requirements. 

B.  Department  of  Transportation 
Hazardous  Materials  Regulations 

The  HMTA  itself  imposes  obligations 
to  act  only  on  the  Secretary  of 
Transportation.  It  is  the  regulations 
issued  under  the  HMTA  that  impose 
obligations  on  members  of  the  public. 
The  substantive  regulations  issued 
under  the  HMTA  are  known  as  the 
Hazardous  Materials  Rgulations  and  are 
codified  at  49  CFR  Parts  170-179.  Most 
of  this  body  of  regulations  predates  the 
HV  TA  and  was  previously  authorized 
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by  the  Explosives  and  Other  Dangerous 
Articles  Act  (EODAA).(0)  The  HMTA 
was  enacted  on  January  3, 1975,  and  the 
Hazardous  Materials  Regulations  were 
reissued  under  its  authority,  effective 
January  3, 1977.(10)  Subsequent 
amendments  to  the  Hazardous  Materials 
Regulations  have  been  issued  under  the 
authority  of  the  HMTA  and  with  the 
preemptive  effect  granted  by  that  Act 
(under  special  restrictions  in  the  case  of 
the  Federal  Motor  Carrier  Safety 
Regulations,  which  will  be  discussed 
below). 

With  regard  to  highway 
transportation  of  hazardous  materials, 
including  LNG  and  LPG,  the  Hazardous 
Materials  Regulations  apply  to  persons 
who  offer  these  materials  for 
transportation  (shippers),  those  who 
transport  the  offered  materials  (carriers) 
and  those  who  manufacture  and  retest 
the  packagings  in  which  the  materials 
are  contained.  The  scope  of 
transportation  activity  affected  includes 
the  packaging  of  shipments  of  hazardous 
materials,  package  marking  (to  show 
contents)  and  labeling  (to  show  hazard), 
vehicle  placarding  (to  show  hazard), 
handling  procedures  such  as  loading  and 
unloading  requirements,  care  of  vehicle 
and  lading  during  transportation,  and 
the  preparation  and  use  of  shipping 
papers  to  show  the  identity,  hazard  and 
amount  of  each  hazardous  material 
being  shipped. 

The  preparation  requirements  for 
shipment  of  LPG  in  cargo  tanks  are  set 
forth  at  49  CFR  173.315.  There  are 
currently  no  specific  requirements  in  the 
Hazardous  Materials  Regulations  that 
provide  for  transportation  of  LNG.(Il) 
Transportation  of  this  material,  for 
shipments  subject  to  the  Hazardous 
Materials  Regulations,  is  permissible 
only  if  transportation  is  performed 
pursuant  to  an  exemption  issued  under 
49  U.S.C.  1806  and  49  CFR  107.101  to 
.123.  An  applicant  for  an  exemption 
must  show  that  the  transportation  will 
be  “in  a  manner  so  as  to  achieve  a  level 
of  safety  (1)  which  is  equal  to  or  exceeds 
that  level  of  safety  which  would  be 
required  in  the  absence  of  such 
exemption,  or  (2)  which  would  be 
consistent  with  the  public  interest  and 
the  policy  of  [the  HMTA]  in  the  event 
there  is  no  existing  level  of  safety 
established."  (12)  A  number  of 
exemptions  have  been  issued  that  allow 
bulk  highway  transportation  of  LNG  and 
while  their  terms  are  not  identical,  the 
standard  provisions  found  in  them 
generally  concern  the  following: 

1.  Compliance  with  ASME  Code, 
Section  VIII. 

2.  Tank  design,  design  pressure  and 
retest  pressure. 

3.  Filling  density  and  filling  practices. 


4.  Insulation. 

5.  Safety  relief  devices  and  settings. 

6.  Establishment  of  holding  time. 

7.  Establishment  of  one-way  travel 
time  (permissible  time  lapse  during 
transportation). 

8.  Cargo  tank  markings. 

9.  Conditions  for  transport  of  empty 
tanks. 

10.  Driver  instruction  and 
recordkeeping. 

11.  Incident  reporting. 

Note  that  for  transportation  of  LNG 
under  exemption  compliance  with  the 
Hazardous  Materials  Regulations  is 
necessary  except  for  those  sections 
specifically  indicated  as  affected  in  the 
exemption.  Placarding,  for  example,  is 
still  required  although  not  addressed  in 
the  text  of  the  document  granting  the 
exemption. 

C.  Preemption  Under  the  HMTA 

The  HMTA  at  §  112(a)  (15)  preempts 
"any  requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  [the  HMTA]  or  regulations 
issued  under  [the  HMTA].”  This  express 
preemption  provision  makes  it  evident 
that  Congress  did  not  intend  the  HMTA 
and  its  regulations  to  completely  occupy 
the  field  of  hazardous  materials 
transportation  so  as  to  preclude  any 
State  action.(J4)  The  HMTA  preempts 
only  those  State  and  local  requirements 
that  are  “inconsistent.” 

Absent  Federal  occupation  of  the 
field,  a  State  may  take  certain  measures, 
in  the  exercise  of  its  police  power,  to 
safeguard  the  health,  safety  and  welfare 
of  its  citizens.(15)  Section  112(a)  of  the 
HMTA  provides  that  such  State  (or 
local)  action  may  not  be  inconsistent 
with  the  HMTA  or  regulations  issued 
thereunder.  The  legislative  history  of 
this  provision  indicates  that  Congress 
intended  it  "to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials 
transportation.”  (10) 

In  49  CFR  Part  107,  Subpart  C,  the 
MTB  has  published  procedures  that 
implement  the  preemption  language  of 
the  HMTA  by  providing  for  the  issuance 
of  inconsistency  rulings.(17)  At  the  time 
these  procedures  were  issued,  the  MTB 
observed  that  "[t]he  determination  as  to 
whether  a  State  or  local  requirement  is 
consistent  or  inconsistent  with  the 
Federal  statute  or  Federal  regulations  is 
traditionally  judicial  in  nature.”  (10)  The 
reasons  for  providing  an  administrative 
forum  for  such  a  determination  are  two¬ 
fold. (10)  An  inconsistency  ruling 
provides  an  alternative  to  litigation  for  a 
determination  of  the  relationship  of 


Federal  and  State  or  local  requirements. 
If  a  State  or  political  subdivision 
requirement  is  found  to  be  inconsistent, 
such  a  finding  provides  the  basis  for  an 
application  for  a  determination,  which 
can  only  be  made  by  the  Secretary  of 
Transportation  or  his  delegate,  as  to 
whether  there  is  to  be  a  waiver  of 
preemption  pursuant  to  §  112(b)  of  the 
HMTA.(20) 

Two  general  caveats  are  in  order  with 
regard  to  an  inconsistency  ruling.  First, 
since  the  proceeding  is  conducted 
pursuant  to  the  HMTA,  the  MTB  is 
limited  to  considering  only  the  question 
of  statutory  preemption.  A  Federal  court 
may  find  a  State  requirement,  although 
not  statutorily  preempted,  nonetheless 
preempted  by  the  Commerce  Clause  of 
the  U.S.  Constitution  if  the  requirement 
places  an  undue  burden  on  interstate 
commerce.  However,  the  Department 
may  not  make  such  a  determination.  (21) 
Second,  under  EODAA  authority,  the 
applicability  of  the  Hazardous  Materials 
Regulations  was  statutorily  limited  to 
carriers  in  interstate  and  foreign 
commerce  and  their  shippers  and  did 
not  apply  to  carriers  in  wholly  intrastate 
commerce  and  their  shippers.  Although 
the  HMTA  at  §  103(1)  (22)  authorizes 
application  of  its  regulations  to 
intrastate  commerce  that  affects 
interstate  commerce,  the  MTB  has  not 
yet  exercised  this  expanded  jurisdiction. 
(25)  Any  preemptive  effect  attributed  to 
the  HMTA  in  an  inconsistency  ruling  is 
limited  to  preemption  of  the  State  or 
local  requirements  being  considered  as 
they  apply  to  persons  currently  subject 
to  the  Hazardous  Materials  Regulations, 
e.g.,  motor  carriers  engaged  in  interstate 
commerce. 

Given  the  judicial  character  of  the 
inconsistency  ruling  proceeding,  the 
MTB  has  incorporated  case  law  criteria 
for  determining  the  existence  of  conflicts 
into  the  preemption  procedures  at  49 
CFR  107.209(c):  (24) 

(1)  Whether  compliance  with  both  the  State 
. . .  requirement  and  the  Act  or  the 
regulations  issued  under  the  Act  is  possible; 
and 

(2)  The  extent  to  which  the  State  . . . 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the  Act  and 
the  regulations  issued  under  the  Act. 

The  first  criterion  is  commonly 
referred  to  as  either  the  dual  compliance 
test  or  the  direct  conflict  test  and 
preempts  those  State  or  local 
requirements  that  are  incongruous  with 
Federal  requirements;  that  is, 
compliance  with  the  State  requirement 
causes  the  Federal  requirement  to  be 
violated  or  vice  versa.  The  second 
criterion  in  a  sense  subsumes  the  first 
and  preempts  those  State  or  local  laws 
that,  while  not  in  direct  conflict  with  a 
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Federal  requirement,  stand  as  “an 
obstacle  to  the  accomplishment  and 
execution  of  the  (HMTA)  and  the 
regulations  issued  under  the  (HMTA).” 
In  determining  whether  a  State 
requirement  presents  such  an  obstacle, 
it  is  necessary  to  look  at  the  “full 
purposes  and  objectives  of  Congress”  in 
enacting  the  HMTA  (25)  and  the  manner 
and  extent  to  which  those  purposes  and 
objectives  have  been  carried  out  through 
the  MTB's  regulatory  program. 

In  enacting  the  HMTA,  Congress 
recognized  that  the  Department  of 
Transportation’s  effort  in  hazardous 
materials  transportation  regulation 
lacked  coordination  in  that  it  was 
divided  among  the  various 
transportation  modes,  and  lacked 
completeness  in  that  there  were  gaps  in 
DOT’s  authority,  most  notably  in  the 
area  of  manufacturing  and  preparation 
of  packagings  used  to  transport  these 
materials.  (25)  In  order  to  “protect  the 
Nation  adequately  against  the  risks  to 
life  and  property  which  are  inherent  in 
the  transportation  of  hazardous 
materials  in  commerce,”  (27)  Congress 
consolidated  and  expanded  the 
Department's  regulatory  and 
enforcement  authority  in  the  area  of 
hazardous  materials  transportation. 

There  is  a  longstanding  Federal-State 
relationship  in  the  field  of  highway 
transportation  safety  that  recognizes  the 
legitimacy  of  State  action  taken  to 
protect  persons  and  property  within  the 
State,  even  where  such  action  impacts 
upon  interstate  commerce.  (22) 

However,  certain  areas  of  transportation 
safety  demand  a  strong,  predominant 
Federal  role.  In  the  IIMTA’s  Declaration 
of  Policy  and  in  the  Senate  Committee 
language  reporting  out  what  became 
1 112  of  the  HMTA,  (22)  Congress 
indicated  a  desire  for  uniform  national 
standards  in  the  field  of  hazardous 
materials  transportation  and  with  the 
HMTA  gave  the  Department  of 
Transportation  the  authority  to 
promulgate  those  standards.  (35) 
Although  the  HMTA  has  not  totally 
precluded  State  or  local  action  in  this 
area,  it  is  the  MTB’s  opinion  that  to  the 
extent  possible  Congress  intended  to 
make  such  State  for  local  action 
unnecessary.  The  comprehensiveness  of 
the  MTB’s  Hazardous  Materials 
Regulations  severely  restricts  the 
historical  scope  of  permissible  State  or 
local  activity.  The  nature,  necessity  and 
number  of  hazardous  materials 
shipments  make  uniform  standards 
extremely  important. 

Despite  the  dominant  role  that 
Congress  contemplated  for 
Departmental  standards,  there  are 
certain  aspects  of  hazardous  materials 


transportation  that  are  not  amenable  to 
effective  nationwide  regulation.  One 
example  is  safety  hazards  that  are 
peculiar  to  a  local  area.  To  the  extent 
that  nationwide  regulations  do  not 
adequately  address  a  particular  local 
safety  hazard,  State  or  local 
governments  can  regulate  narrowly  for 
the  purpose  of  eliminating  or  reducing 
the  hazard.  (31)  Another  example  is 
emergency  response  activity.  Although 
the  Federal  Government  can  regulate  in 
order  to  avert  situations  where 
emergency  response  is  necessary,  and 
can  aid  in  local  and  State  planning  and 
preparation,  when  an  accident  does 
occur,  response  is,  of  necessity,  a  local 
responsibility. 

There  are  also  certain  areas  where  the 
need  for  national  uniformity  is  so  crucial 
and  the  scope  of  Federal  regulation  is  so 
pervasive  that  it  is  difficult  to  envision 
any  situation  where  State  or  local 
regulation  would  not  present  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the 
Hazardous  Materials  Regulations.  Cargo 
containment  systems  is  one  area  where 
the  MTB  believes  this  to  be  true.  The 
Hazardous  Materials  Regulations 
contain  extensive  requirements  for  the 
packagings  necessary  for  the  safe 
transportation  of  hazardous  materials. 
The  MTB  has  looked  at  specific 
commodities  and  determined  what  type 
of  container  must  be  used  to  move  them, 
including,  where  appropriate,  what 
types  of  accessories  are  required,  what 
types  of  construction  tests  must  be 
satisfactorily  performed,  etc.  Uniform 
standards  in  this  area  ensure  safe, 
efficient  interstate  transportation.  State 
and  local  governments  may  not  issue 
requirements  that  differ  from  or  add  to 
Federal  ones  with  regard  to  packaging 
design,  construction  and  equipment  for 
hazardous  materials  shipments  subject 
to  Federal  regulations.  Hazard  warning 
systems  are  another  area  where  MTB 
perceives  the  Federal  role  to  be 
exclusive.  The  MTB  has  thoroughly 
considered  this  subject  and  has  issued 
regulations  on  marking  and  labeling  of 
packages  and  placarding  of  vehicles  in 
order  to  communicate  the  hazards  of  the 
materials  contained  therein.  The 
effectiveness  of  these  systems  depends 
to  a  large  degree  on  educating  the 
public,  especially  emergency  response 
personnel.  In  order  to  widely 
disseminate  information  on  its  systems, 
the  MTB,  among  other  things,  conducts 
and  supports  educational  programs  and 
distributes  informational  literature. 
Additional,  different  requirements 
imposed  by  States  or  localities  detract 
from  the  DOT  systems  and  may  confuse 


those  to  whom  the  DOT  systems  are 
meant  to  impart  information. 

D.  The  Federal  Motor  Carrier  Safety 
Regulations 

There  is  one  area  where  the 
preemptive  effect  of  the  HMTA  is  more 
limited  and  that  is  with  regards  to  the 
Federal  Motor  Carrier  Safety 
Regulations  contained  in  49  CFR  Parts 
390-397.  These  regulations  establish 
vehicle,  equipment  and  driver 
requirements  for  motor  carriers  subject 
to  the  Interstate  Commerce  Act.  On 
February  6, 1978,  the  MTB  incorporated 
the  Federal  Motor  Carrier  Safety 
Regulations  (except  for  49  CFR  397.3  and 
397.9)  into  the  Hazardous  Materials 
Regulations  at  49  CFR  177.804.  The 
purpose  of  this  incorporation  was  to 
make  HMTA  civil  penalty  authority 
available  for  violations  of  these 
regulations  by  motor  carriers  otherwise 
subject  to  49  CFR  Part  177.  However,  at 
the  time  of  incorporation  it  was  noted 
that  “the  Department  doe3  not  intend 
*  *  *  to  preempt  State  or  local  law  not 
preempted  by  die  [Federal  Motor  Carrier 
Safety  Regulations]  before  incorporation 
into  Part  177.”  (32) 

An  inconsistency  ruling  represents 
MTB’s  opinion  of  the  preemptive  effect 
of  the  Hazardous  Materials  Regulations. 
There  is  no  reason  for  the  MTB  not  to 
consider  the  preemptive  effect  of  49  CFR 
177.804,  even  though  the  scope  of 
Federal  preemption  under  that  section 
may  be  different  than  under  other 
provisions  of  the  Hazardous  Materials 
Regulations.  Title  49  CFR  390.30,  part  of 
the  incorporation  by  reference,  sets  out 
the  standard  to  be  used  in  considering 
preemption  under  the  Federal  Motor 
Carrier  Safety  Regulations: 

Except  as  otherwise  specifically  indicated, 
Parts  390-397  of  this  subchapter  are  not 
intended  to  preclude  States  or  subdivisions 
thereof  from  establishing  or  enforcing  State 
or  local  laws  relating  to  safety,  the 
compliance  with  which  would  not  prevent 
full  compliance  with  these  regulations  by  the 
person  subject  thereto. 

The  standard  thus  established  is 
essentially  identical  to  the  First  test  used 
to  determine  preemption  under  the 
HMTA,  i.e.,  the  direct  conflict  test. 
Unless  a  different  criteria  is  specifically 
set  forth  in  the  Federal  regulation,  a 
State  or  local  requirement  in  a  subject 
area  addressed  by  the  Federal  Motor 
Carrier  Safety  Regulations,  and  being 
considered  in  an  inconsistency  ruling  as 
a  result  of  the  incorporation  of  those 
regulations  at  49  CFR  177.804,  is 
preempted  if  it  directly  conflicts  with  a 
provision  of  the  Federal  Motor  Carrier 
Safety  Regulations. 
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II.  Ruling 

The  Rhode  Island  "Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas  Intended  to 
be  Used  by  a  Public  Utility”  consist  of 
eight  substantive  requirements,  three  of 
which  can  be  characterized  as 
equipment  requirements  and  five  of 
which  can  be  characterized  as  operating 
requirements. 

In  the  Declaration  of  Policy 
accompanying  its  Rules,  the  Rhode 
Island  Division  of  Public  Utilities  and 
Carriers  stated  that  with  regard  to  their 
authority  to  regulate  the  transportation 
of  LNG  and  LPG  within  the  State,  the 
Division  "is  charged  with  the  safety  and 
welfare  of  the  citizens  of  the  State  of 
Rhode  Island  and  their  property  located 
within  its  bounds  *  *  V 

The  Division  has  attempted  to  justify 
its  entire  body  of  Rules  on  the  ground 
that  the  danger  to  the  citizens  of  Rhode 
Island  resulting  from  this  transportation 
is  peculiar  to  Rhode  Island  because  of 
the  State’s  high  population  density.  In 
the  Division’s  comments  in  response  to 
the  Federal  Register  notice  on  thi3 
matter,  its  Administrator  pointed  out 
that 

Rhode  Island  is  the  second-most  densely 
populated  State  in  the  United  States.  Its 
major  highways  are  almost  always  bounded 
by  areas  of  high  population  concentration. 
These  regulations  were  promulgated  because 
of  several  instances  in  which  shipments  were 
either  stranded  and/or  involved  in  accidents 
in  areas,  which,  by  the  very  nature  of  the 
area  itself,  increased  potential  hazards.(3?) 

In  the  previous  inconsistency  ruling 
issued  by  the  MTB,  a  unique  local  safety 
problem,  not  adequately  addressed  by 
the  Hazardous  Materials  Regulations, 
was  found.  That  ruling  involved  a  New 
York  City  Health  Code  requirement  that 
effectively  bans  the  transportation  of 
many  radioactive  materials  through  the 
City.  In  finding  the  City  requirement  not 
inconsistent  with  the  HMTA  or 
regulations  issued  thereunder,  the  MTB 
analogized  the  City  provision  to  a 
routing  requirement  and  determined  that 
since  no  routing  rule  had  been  issued 
under  the  HMTA,  the  New  York  City 
Health  Code  provision  was  not 
preempted. [34)  Routing  requirements  are 
usually  associated  with  municipal 
population  densities  or  specific 
transportation  facilities  within  a  State, 
such  as  bridges  or  toll  roads.  Implicit  in 
the  MTB's  ruling  was  the  fact  that  New 
York  City’s  action  was  related  to  its 
extreme  population  density,  as  a  result 
of  which  “the  consequences  of  a  major 
accident  are  too  extreme  to  be  tolerable, 
however  remote  the  probability."  (55) 
Also  important  was  the  fact  that,  prior 


to  the  enactment  of  the  Health  Code 
provision,  restrictions  on  bridge  use 
adopted  by  the  New  York  and  New 
Jersey  Port  Authority  and  the 
Triborough  Bridge  and  Tunnel  Authority 
necessitated  that  radioactive  materials 
traffic  from  Long  Island  be  routed 
through  Manhattan.  There  was  no 
requirement  under  the  HMTA  at  the 
time  that  adequately  dealt  with  the 
peculiar  problems  of  New  York  City.(56) 

According  to  the  U.S.  Department  of 
Commerce,  Bureau  of  Census, (37)  the 
estimated  population  density  in  Rhode 
Island  in  1975  was  888  per  square  mile. 
The  most  densely  populated  state,  New 
Jersey,  had  an  estimated  population  of 
975  per  square  mile.  Even  Alaska, 
however,  the  least  densely  populated 
state  with  an  estimated  density  per 
square  mile  of  1,  has  cities  with 
population  densities  exceeding  the 
statewide  figures  for  Rhode  Island  and 
New  Jersey.  Los  Angeles,  with  a  land 
area  44%  the  size  of  Rhode  Island,  has 
an  estimated  population  density  of  5,879 
per  square  mile,  6.6  times  the  Rhode 
Island  figure.  With  an  area  over  one- 
quarter  die  size  of  Rhode  Island,  New 
York  City  has  a  population  density  28 
times  as  great  and  its  borough  of 
Manhattan  has  a  population  density 
almost  71  times  as  great  as  Rhode 
Island’s. 

The  statewide  population  density  of 
Rhode  Island  does  not  present  a 
peculiar  local  safety  condition  relative 
to  the  transportation  of  LNG  and  LPG. 
Requirements  that  are  statewide  in 
effect  would  not  appear  to  be 
warrantable  on  the  basis  of  local 
peculiarities.^#)  When  compared  with 
other  areas  of  the  country,  it  is  apparent 
that  Rhode  Island's  population  figures 
are  the  kind  of  "normal"  condition  that 
the  Hazardous  Materials  Regulations 
have  been  designed  to  deal  with. 

In  order  to  consider  rationales  for  the 
Rhode  Island  Rules  other  than  local 
peculiarities,  each  of  the  Rhode  Island 
requirements  must  be  examined 
individually  to  determine  if  they  are  in 
direct  conflict  with  a  Federal 
requirement  and  if  not  whether  they 
present  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  Hazardous  Materials 
Regulations. 

A.  Equipment  Requirements 

The  Rhode  Island  Rules  include  three 
equipment  requirements:  (1)  a  two-way 
radio  to  alert  appropriate  Federal,  State 
or  municipal  authorities  of  any  accident 
or  mishap;  (2)  a  sign  on  the  rear  bumper 
stating  "MUST  STAY  BACK  500  FEET" 
in  letters  at  least  three  inches  high, 
illuminated  for  nighttime  travel;  and  (3) 


a  frangible  shank-type  lock  to  prevent 
tampering  with  valves  or  equipment. 

1.  Radio  communications  via  two-way 
radio  (Appendix,  paragraph  IV).  In  its 
comments  to  the  docket,  the  Division 
stated  that  this  requirement  could  be 
met  with  a  Citizen's  Band  (CB)  radio 
and  that  appropriate  CB  channels  are 
monitored  by  the  Rhode  Island  Stale 
Police  truck-squad.  One  commenter 
pointed  out  that  some  motor  carriers 
have  prohibited  the  installation  of  CB 
radios  because  they  have  proved  a 
distraction  to  drivers  and  that  the 
Federal  Highway  Administration, 

Bureau  of  Motor  Carrier  Safety  is 
considering  the  issue.  The  Federal 
Highway  Administration  did  hold  two 
public  meetings  in  April  1979,  on  the 
question  of  "the  relationship  between 
CBs  and  highway  safety.”  (5#)  The 
meetings  were  specifically  directed 
towards  CB  use  by  commerical  motor 
carriers  of  passengers  for  hire.  The 
purpose  of  the  meetings  was  to  aid  in 
determining  whether  to  publish  an 
advance  notice  of  proposed  rulemaking; 
however,  nothing  further  on  the  matter 
has  been  promulgated. 

A  requirement  for  a  piece  of 
operational  safety  equipment  like  a  two- 
way  radio  is  similar  in  nature  to  the  type 
of  equipment  that  is  required  by  the 
Federal  Motor  Carrier  Safety 
Regulations.  The  consideration  of  this 
issue  by  the  Federal  Highway 
Administration  is  supportive  of  this 
view.  There  is  presently  no  Federal 
requirement  with  regard  to  radios  and 
even  were  a  final  rule  to  be  published  in 
the  Federal  Motor  Carrier  Safety 
Regulations  it  would  only  preempt  a 
State  or  local  requirement  directly  in 
conflict  with  it.  Absent  any  such 
requirement,  the  Rhode  Island  Rule  set 
out  at  paragraph  IV  of  Appendix  is  not 
inconsistent  with  the  HMTA  or  the 
Hazardous  Materials  Regulations. 

The  Federal  Communications 
Commission  (FCC)  regulates  Citizens 
Band  Radio  Service  at  47  CFR  Part  95.  In 
order  for  a  person  to  operate  a  CB 
transmitter,  he  must  have  a  CB  license, 
either  as  an  individual,  or,  for  the 
purposes  of  transmitting  business 
communications,  as  an  employee  of  a 
licensed  partnership,  association  or 
corporation. (40)  Emergency 
transmissions  are  exempt  from  certain 
FCC  rules,  including  the  rule  pertaining 
to  authorized  users.(47)  The  Rhode 
Island  Rule  only  requires  the  vehicle  to 
be  equipped  with  a  two-way  radio.  All 
operation  of  such  a  radio  must,  of 
course,  conform  to  FCC  requirements. 

2.  Illuminated  rear  bumper  sign 
(Appendix,  paragraph  VII).  The 
Division’s  comments  indicated  that  this 
requirement  was  intended  to  help 
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prevent  rear  end  collisions.  The  Federal 
Register  notice  on  this  matter  pointed 
out  the  Federal  Motor  Carrier  Safety 
Regulations  requirements  with  regard  to 
rear  lighting  and  several  commenters 
felt  that  there  was  a  direct  conflict 
between  these  Federal  requirements  and 
Rhode  Island’s.  Title  49  CFR  393.26(e)(3) 
requires  that  lamps  on  the  rear  of  a 
motor  vehicle  must  display  a  red  color 
except  for  specified  exceptions.  White 
lamps  are  allowed  by  49  CFR  393.26(e) 

(5)  and  (6),  but  only  for  back-up  lamps  or 
the  illumination  of  license  plates.  The 
most  logical  interpretation  of  Rhode 
Island’s  requirement  that  the  bumper 
sign  “be  illuminated  for  evening  travel” 
is  that  it  be  illuminated  with  a  white 
lamp.  Such  a  requirement  is  in  direct 
conflict  with  the  Federal  requirement  in 
that  compliance  with  Rhode  Island’s 
Rule  would  require  violation  of  the 
Federal  regulation.  Although  the  Federal 
lighting  requirements  are  only 
preemptive  if  a  direct  conflict  occurs, 
such  a  conflict  is  present  in  this 
instance.  The  Rhode  Island  illumination 
requirement  is  thus  inconsistent  with  the 
Hazardous  Materials  Regulations  at  49 
CFR  177.804  which  requires  compliance 
with  the  Federal  Motor  Carrier  Safety 
Regulations. 

As  for  the  Rhode  Island  bumper  sign 
itself,  the  Hazardous  Materials 
Regulations  specifically  address  the 
subject  of  hazard  warning  signs.  Title  49 
CFR  Part  172,  Subpart  F  establishes 
placarding  requirements  applicable  to 
shippers  of  hazardous  materials  and  49 
CFR  177.823  requires  carriers  by  motor 
vehicles  to  ensure  proper  placarding. 
Motor  vehicles  transporting  LNG  or  LPG 
in  cargo  tanks  are  required  to  display 
the  distinctive  FLAMMABLE  GAS 
placard  on  all  four  sides  of  the  vehicle, 
including  the  rear.(42)  The  type  of  sign 
being  required  by  the  State  of  Rhode 
Island  is  not  specifically  prohibited  by 
the  Hazardous  Materials  Regulations. 
(The  only  specific  prohibitions  on 
additional  markings  are  those  at  49  CFR 
172.304(a)(4),  172.502(b)  and 
172.516(c)(4).)  The  Rhode  Island  bumper 
sign  requirement  is,  however,  exactly 
the  type  of  requirement  that  is 
appropriate  for  the  Federal  Government 
to  impose  on  hazardous  materials 
carriers  should  it  be  felt  that  such  a 
requirement  is  necessary.  The  MTB  has 
considered  the  issue  of  hazard  warnings 
and  has  settled  on  the  current 
system.(45)  State  or  locally  required 
signs,  emblems  or  markings  on  vehicle 
sides,  even  if  they  cannot  be  confused 
with  DOT  placards,  nonetheless  divert 
attention  from  the  DOT  system.  As 
mentioned  earlier,  they  also  dilute  the 


effectiveness  of  the  MTB’s  nationwide 
efforts  to  educate  the  public. 

It  is  also  important  to  note,  with 
regard  to  the  stated  purpose  of  the 
Rhode  Island  Rule,  that  the  MTB  has 
considered  the  problem  of  rear  end 
collision  in  LNG  and  LPG  transportation 
and  has  dealt  with  it  by  issuing 
structural  requirements.  The  Department 
has  specific  requirements  for  rear 
bumper  to  protect  cargo  tanks 
transporting  LPG  and  LNG.  The 
requirement,  for  currenly  authorized 
construction  of  cargo  tanks  for  LPG 
service,  is  contained  at  49  CFR  178.337- 
10(d).  For  cargo  tanks  used  in  LNG 
service,  the  requirement  is  embodied  in 
the  plan  approval  contained  in  the 
exemption  permitting  such 
transportation. 

The  requirement  set  out  at  paragraph 
VII  of  Appendix  is  inconsistent  with  the 
HMTA  as  implemented  by  the 
Hazardous  Materials  Regulations. 

3.  Frangible  shank-type  lock  on 
trailers  (Appendix,  paragraph  IX).  The 
comments  from  the  Division  stated  that 
the  purpose  of  this  requirement  is  to 
“prevent  unauthorized  persons  from 
releasing  hazardous  contents  into  the 
air."  The  effects  on  safety  of  such  a 
requirement  are  not  unalloyed  however 
(for  example,  a  driver  could  lose  a  key 
in  an  emergency,  cold  weather  might 
freeze  a  lock,  etc.),  end  consideration  of 
various  possible  requirements  of  this 
sort  is  part  of  the  process  by  which  the 
MTB  establishes  the  overall 
requirements  for  the  containment 
systems  used  to  transport  hazarous 
materials.  For  a  cargo  tank  used  to 
transport  LPG,  the  preparation  and 
maintenance  requirements  are  at  49  CFR 
173.33,  shipping  requirements  are  at  49 
CFR  173.315  and  the  specification 
requirements  for  the  only  cargo  tank 
currently  authorized  to  be  constructed 
for  this  transportation,  an  MC-331,  are 
at  49  CFR  178.337.  In  the  case  of 
transportation  of  LNG  by  cargo  tank, 
which  is  permitted  only  under  specific 
DOT  exemption,  the  requirements  of  the 
containment  system  are  prescribed  or 
referenced  in  the  exemption  itself. 

The  MTB  regulates  the  subject  matter 
of  cargo  tank  containment 
comprehensively  and  thus  within  this 
subject  matter  area  as  preempted  the 
field.  Additional  requirements  for 
containment  systems  may  not  be 
imposed  by  State  or  local  governments. 
The  requirement  set  out  at  paragraph  IX 
of  Appendix  is  inconsistent  with  the 
HMTA  as  implemented  by  the 
Hazardous  Materials  Regulations. 

B.  Operational  Requirements 

The  Rhode  Island  Rules  include  five 
operating  requirements:  (1)  operation 


only  under  a  permit;  (2)  prohibiting  of 
rush  hour  travel;  (3)  accident 
notification;  (4)  operation  with 
headlights  on  at  all  times;  and  (5) 
vehicle  inspection  before  and  after 
loading  and  unloading. 

1.  Applying  for  and  obtaining  a  permit 
(Appendix,  paragraphs  II  and  III).  There 
is  ambiguity  in  the  Rhode  Island  Rules 
that  require  a  permit  prior  to  operation 
and  this  ambiguity  was  not  cured  by  the 
comments  made  to  the  docket.(44)  For 
the  purposes  of  this  inconsistency  ruling, 
the  MTB  interprets  the  Rules  to  require  a 
separate  permit  application  and  permit 
prior  to  each  individual  transportation 
movement. 

The  Rules  require  that  a  permit  be 
applied  for  not  less  than  four  hours  and 
not  more  than  two  weeks  prior  to  each 
transportation  and  that  a  copy  of  the 
permit  be  carried  by  the  vehicle 
operator  during  the  transportation 
(paragraph  III).  Additionally,  paragraph 
III  requires  that  the  permit  application 
include  the  following  information: 

1.  Name  and  mailing  address  of  the  carrier. 

2.  A  detailed  description  of  the  route/ 
routes  to  be  followed  by  the  carrier. 

3.  Description  of  commodity  to  be 
transported,  type  of  label  required  and 
quantity. 

4.  Date  end  time  the  transportation  service 
will  be  provided. 

5.  Origin  and  destination  of  shipment. 

6.  Vehicle  identification  number. 

7.  Vehicle  registration. 

8.  Proof  of  vehicle  inspection. 

9.  Proof  of  proper  insurance  coverage. 

10.  A  certification  from  the  shipper 
certifying  that  the  load  is  in  compliance  with 
the  applicable  motor  carrier  safety 
regulations  of  the  Federal  Department  of 
Transportation. 

11.  A  certification  from  the  carrier 
certifying  that  the  load  is  in  compliance  with 
the  applicable  motor  carrier  safety 
regulations  of  the  Federal  Department  of 
Transportation. 

The  Division  contended  in  its 
comments  that  these  application 
requirements  make  it  possible  to  advise 
carriers  of  hazardous  road  conditions; 
ensure  route  compliance  with  49  CFR 
397.9(a);  and  aid  in  emergency  response 
actions  as  a  result  of  the  commodity 
description.  Most  of  the  other 
commenters  to  the  docket  spoke  of  these 
requirements  in  terms  of  the  burden  they 
placed  on  commerce,  the  need  for 
national  uniformity  and  the  redundancy 
and  conflict  of  certain  of  the  application 
requirements  when  compared  with 
Federal  requirements. 

A  permit  may  serve  several  legitimate 
State  police  power  purposes,  and  the 
bare  requirement  in  paragraph  II  that  a 
permit  be  applied  for  and  obtained  is 
not  inconsistent  with  Federal 
requirements.  However,  a  permit  itself  is 
inextricably  tied  to  what  is  required  in 
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order  to  get  it.  Therefore,  the  permit 
requirement  in  paragraph  II  must  be 
considered  together  with  the  application 
requirements  in  paragraph  III. 

The  document  that  is  required  by  the 
two  Rhode  Island  Rules  is  similar  in 
some  respects  to  the  shipping  paper 
required  by  the  Hazardous  Materials 
Regulations.  However,  the  DOT  required 
shipping  paper  is  generated  by  the 
shipper  and  supplied  to  the  carrier  and 
its  preparation  and  issuance  is  not 
dependent  on  processing  by  the 
Department  of  Transportation.  Rhode 
Island’s  permit  must  be  obtained  from 
the  State  prior  to  each  movement  and 
must  be  applied  for  at  least  four  hours 
and  no  more  than  two  weeks  prior  to  the 
transportation  and  a  copy  of  the  permit 
must  be  carried  aboard  the  transport 
vehicle. 

These  three  parts  of  the  Rhode  Island 
permit  process,  which  must  be  repeated 
for  each  individual  movement,  involve  a 
high  probability  of  causing  delay  in 
transportation.  Furthermore,  certain  of 
the  information  required  to  be  on  the 
permit  application  such  as  the 
certification  by  the  shipper  (paragraph 
III.10.)  and  carrier  (paragraph  III.ll.)  and 
perhaps  th  quantity  of  product 
(paragraph  Ifl.3.)  cannot  be  provided 
until  after  loading  of  the  cargo  tank  is 
completed.  If  loading  is  conducted 
within  Rhode  Island,  the  permit  process 
on  its  face  results  in  at  least  a  four  hour 
delay  after  loading  before  transportation 
can  begin.  If  loading  takes  place  outside 
of  Rhode  Island,  but  less  than  four  hours 
distant,  delay  is  inherent  if  the  shipment 
is  heading  for  Rhode  Island.  Delay  may 
also  result  from  the  manner  in  which 
applications  are  processed  and,  for 
transport  originating  in  Rhode  Island,  in 
order  for  a  copy  of  the  permit  to  be 
placed  in  the  hands  of  the  motor  vehicle 
operator.  The  MTB  has  been  provided 
with  no  information  on  how  the  permit 
requirements  have  been  applied. 

The  manifest  purpose  of  the  HMTA 
and  the  Hazardous  Materials 
Regulations  is  safety  in  the 
transportation  of  hazardous  materials. 
Delay  in  such  transportation  is 
incongruous  with  safe  transportation. 
Given  that  the  materials  are  hazardous 
and  that  their  transport  is  not  risk  free, 
it  is  an  important  safety  aspect  of  the 
transportation  that  the  time  between 
loading  and  unloading  be  minimized. 

This  concept  is  articulated  in  the 
Hazardous  Materials  Regulations  by  the 
following  direction  to  highway  carriers 
at  49  CFR  177.853: 

(a)  No  unnecessary  delay  in  movement  of 
shipments.  AH  shipments  of  hazardous 
materials  shall  be  transported  without 
unnecessary  delay,  from  and  including  the 


time  of  commencement  of  the  loading  of  the 
cargo  until  its  final  discharge  at  destination. 

Much  of  the  information  required  for 
the  Rhode'Island  permit  could  be 
obtained  in  such  a  way  that  delay  in 
transportation  would  not  be  incurred. 
For  example,  the  State  could  require 
carriers  to  establish  insurance  coverage 
on  an  annual  basis  and  require  shippers 
or  carriers  to  supply,  in  some  kind  of 
cumulative  manner,  either  before  or 
after  a  significant  number  of  shipment, 
certain  information  related  to  number  of 
trips  and  routes  taken  within  the  State. 

The  Rhode  Island  Rules  at  paragraphs 
II  and  III  cause  delay  in  the 
transportation  of  IPG  and  LNG  that  the 
MTB  finds  to  be  unnecessary.  These 
requirements  are  therefore  inconsistent 
with  the  HMTA,  and  the  Hazardous 
Materials  Regulations  at  49  CFR  177.853. 

Even  were  Rhode  Island  to  establish  a 
permit  requirement  that  did  not  result  in 
unnecessary  transportation  delays,  the 
State  may  not  impose  requirements  that 
are  otherwise  inconsistent  with  the 
Hazardous  Materials  Regulations.  To 
the  extent  that  Rhode  Island  would 
require  the  same  information  as  appears 
on  the  DOT  required  shipping  paper  but 
in  a  different  form,  the  Rhode  Island  rule 
is  redundant.  Redundancy  does  not 
further  transportation  safety  and 
represents  the  type  of  multiplicity  that 
the  HMTA  intended  to  make 
unnecessary.  In  order  to  avoid  such 
situations,  the  Department  of 
Transportation  has  consistently  and 
continually  encouraged  the  States  to 
adopt  the  Hazardous  Materials 
Regulations  and  the  Federal  Motor 
Carrier  Safety  Regulations  so  that, 
within  their  borders,  they  may  in 
essence  enforce  the  Federal 
requirements.  No  matter  what  the  form, 
any  State  or  local  requirement  that  asks 
for  an  additional  piece  of  paper  that 
supplies  the  same  information  as  is 
required  to  be  on  the  DOT  shipping 
paper  would  be  inconsistent  with  the 
requirements  contained  in  the 
Hazardous  Materials  Regulations. 

3.  Prohibition  on  travel  during  certain 
hours  (Appendix,  paragraph  V).  The 
Division’s  comments  state  that  the  basis 
of  the  travel  ban  between  7-9  a.m.  and 
4-8  p.m.  Monday  through  Friday  is  that 
“[i]t  has  been  proven  safer  to  travel 
during  non-peak  rush-hour  time 
periods.”  Several  other  commenters 
indicated  that  such  a  requirement 
encourages  violations  of  the  speed  limit 
and  will  cause  vehicles  to  wait  in  other 
States.  One  commenter  stated  that 
during  testimony  in  the  federal  court 
case  in  this  matter,  it  was  indicated  that 
it  was  not  permissible  under  this 
requirement  for  a  carrier  to  merely 


interrupt  transit  within  the  State  during 
rush  hours,  but  that  transit  within  Rhode 
Island  must  be  begun  and  completed 
outside  of  the  prohibited  travel  times. 
This  comment,  which  was  sent  to  the 
Division  as  required  by  DOT 
procedures,  was  not  contradicted. 

Rhode  Island  appears  to  have  placed  the 
entire  State  off-limits  for  four  hours  a 
day,  five  days  a  week.  Were  every  State 
to  adopt  a  similar  requirement,  no 
transportation  of  LNG  or  LPG  could  take 
place  on  week-days  that  involved  more 
than  13  hours  of  travel  (departure  after  6 
p.m.  and  arrival  prior  to  7  a.m.). 

Even  if  the  Rhode  Island  rule  is 
applied  in  such  a  way  that  it  only 
requires  that  carriers  of  LPG  and  LNG 
park  during  rush  hours,  for  four  hours  a 
day  during  weekdays  such 
transportation  cannot  take  place  within 
the  State.  In  such  a  case  trucks 
operating  within  the  State  will  be 
required  to  stop  during  rush  hours,  and 
trucks  from  adjoining  States  will  not  be 
permitted  to  enter  Rhode  Island  during 
those  hours.  On  the  other  hand,  if  the 
Rhode  Island  rule  has  been  implemented 
so  as  to  effectively  prohibit  any  trucks 
in  transportation  from  being  present 
within  the  State  during  rush  hours,  it 
will  require  trucks  to  wait  at  the  borders 
in  adjoining  States  if  they  arrive  at  the 
border  at  such  a  time  that  they  cannot 
complete  their  transportation  within 
Rhode  Island  prior  to  the  beginning  of  a 
period  of  prohibited  transportation.  In 
either  case,  the  Rhode  Island  Rule 
would  result  in  significant  delays  in 
transportation.  One  aspect  of  these 
delays  likely  involves  trucks  waiting  in 
Massachusetts  or  Connecticut  to  enter 
Rhode  Island.  The  Rhode  Island  Rule 
quite  probably  requires  some  motor 
vehicles  to  remain  in  Rhode  Island's 
neighboring  States  longer  than  they 
would  were  such  a  Rule  not  in  effect.  In 
its  attempt  to  protect  its  own  citizens, 
Rhode  Island  is  increasing  the  risks 
incident  to  such  transportation  to  be 
incurred  by  the  citizens  of 
Massachusetts  and  Connecticut. 

The  Division  has  not  justified  a 
statewide  ban  on  LNG  and  LPG 
transportation  during  certain  hours.  The 
delay  that  results  from  the  Rhode  Island 
Rule  is  unnecessary  and  the  Rhode 
Island  Rule  at  paragraph  V  is 
inconsistent  with  the  HMTA,  and  the 
Hazardous  Materials  Regulations  at  49 
CFR  177.853. 

4.  Notice  of  accidents  (Appendix, 
paragraph  VI).  Rhode  Island  requires 
that  in  the  case  of  any  accident,  mishap 
or  any  safety  irregularity,  the  State 
Police  must  be  immediately  notified  and 
two  specified  State  agencies  must 
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receive  a  written  report  within  24  hours 
of  the  incident. 

The  MTB’s  notification  requirements 
applicable  to  highway  carriage  of 
hazardous  materials  are  found  at  49  CFR 
171.15  (immediate  notice),  171.16 
(detailed  written  report  within  15  days) 
and  177.807  (reporting  requirements 
applicable  to  highway  carriers).  There 
are  also  accident  reporting  requirements 
applicable  to  motor  carriers  generally  in 
49  CFR  Part  394.(45)  The  notification 
required  by  these  sections,  however,  is 
notification  to  DOT — notification  of 
State  or  local  authorities  is  not  a 
requirement  of  the  Federal  regulations. 

Although  the  Rhode  Island  Rules  do 
not  clarify  what  is  meant  by  “accident, 
mishap  or  any  safety  irregularities,”  a 
requirement  for  immediate  notification 
in  certain  situations  furthers  the  State’s 
activity  in  protecting  persons  and 
property  through  emergency  response 
meaures.  This  has  been  mentioned 
previously  in  the  discussion  of  the 
State’s  two-way  radio  requirement. 

Such  an  emergency  response  function 
is  not  served  by  the  written  notice 
required  to  be  given  within  24  hours  to 
the  two  State  agencies.  The  written 
notice  required  to  be  supplied  to  MTB 
pursuant  to  49  CFR  171.16  precludes  the 
States  from  requiring  additional  written 
notice  directed  to  hazardous  materials 
carriers.  It  is  common  for  States  to 
require  any  motor  vehicles  involved  in 
accidents  within  their  borders  to  file 
certain  accident  reports  and  such  a 
requirement  can  clearly  be  applied  to  a 
motor  vehicle  transporting  hazardous 
materials.  In  light  of  the  Federal  written 
notice  requirement,  however,  it  is 
inappropriate  for  a  State  to  impose  an 
additional  written  notice  requirement  to 
apply  solely  to  carriers  already  subject 
to  the  Hazardous  Materials 
Regulations.(45)  The  detailed  hazardous 
materials  incident  reports  filed  with 
MTB  are  available  to  the  public. 

The  portion  of  the  requirement  set 
forth  at  paragraph  VI  of  Appendix, 
requiring  immediate  notification  to  the 
Rhode  Island  State  Police  is  not 
inconsistent  with  the  HMTA  or 
regulations  issued  thereunder;  however, 
the  portion  of  the  requirement 
necessitating  written  notice  to  the  Motor 
Carrier  Examiner  and  the  Rhode  Island 
Department  of  Transportation  is 
inconsistent  with  the  HMTA  as 
implemented  by  the  Hazardous 
Materials  Regulations. 

5.  Headlights  on  at  all  times 
(Appendix,  paragraph  VIII).  The 
Division  requires  vehicles  subject  to  its 
Rules,  whether  en  route  to  or  returning 
from  a  delivery,  to  travel  with  headlights 
on  at  all  times.  This  requirement  is  a 
driving  requirement  of  the  type  covered 


by  the  Federal  Motor  Carrier  Safety 
Regulations  at  49  CFR  Part  392  and  Part 
397.  Neither  of  these  Parts  contain  a 
requirement  that  conflicts  with  the 
Rhode  Island  requirement.  Absent  such 
a  direct  conflict,  general  operating  and 
equipment  requirements  of  the  type 
covered  by  the  Federal  Motor  Carrier 
Safety  Regulations,  as  incorporated  into 
the  Hazardous  Materials  Regulations, 
are  not  precluded.  The  requirement  set 
forth  at  paragraph  VIII  of  the  Appendix 
is  not  inconsistent  with  the  HMTA  or 
the  Hazardous  Materials  Regulations. 

6.  Vehicle  inspection  (Appendix, 
paragraph  X).  The  Hazardous  Materials 
Regulations  provide  detailed  inspection 
requirements  for  cargo  tanks  (49  CFR 
177.824)  and  specific  loading  and 
unloading  requirements  (for  LNG  and 
LPG,  at  49  CFR  177.834(d)  and  (g)). 
However,  these  requirements  are 
different  than  the  walk-around  type  of 
inspection  required  by  Rhode  Island. 
The  Rhode  Island  inspection 
requirement,  like  its  headlight 
requirement,  is  the  type  of  requirement 
concerning  vehicle  operations  covered 
by  the  Federal  Motor  Carrier  Safety 
Regulations.  Title  49  CFR  392.7,  392.8 
and  49  CFR  Part  396  establish  the 
federal  inspection  requirements  that  are 
similar  to  the  Rhode  Island  requirement. 
The  Rhode  Island  requirement  is  not  in 
direct  conflict  with  these  requirements 
in  that  it  is  possible  to  comply  with  the 
State  requirement  without  violating  the 
Federal  ones.  Paragraph  X  is  not 
inconsistent  with  the  Hazardous 
Materials  Regulations  or  the  HMTA. 

III.  Conclusion 

As  discussed  in  the  Ruling,  certain 
provisions  of  Rhode  Island's  "Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas  Intended  to 
be  Used  by  a  Public  Utility"  are 
inconsistent  with  the  HMTA  and  the 
Hazardous  Materials  Regulations  and 
are  thus  preempted.  Specifically,  it  is  the 
MTB’s  determination  that  the  following 
sections  of  the  Rhode  Island  rules  are 
preempted:  II  (Permit  required);  III 
(Application  for  permit);  V  (Hours  of 
travel);  VI  (Notice  of  accidents),  to  the 
extent  it  requires  written  notification; 

VII  (Bumper  sign);  IX  (Frangible  shank- 
type  lock).  The  remaining  provisions  of 
the  Rhode  Island  rules  are  not 
inconsistent  with  the  HMTA  and  the 
Hazardous  Materials  Regulations.  All 
these  provisions  have  been  discussed 
previously  with  the  exception  of  section 
I  (Definitions)  and  XI  (Other  regulatory 
control).  These  latter  two  provisions 
impose  no  substantive  requirements  and 
along  with  Sections  IV  (Radio 
communication);  VI  (Notice  of  accident). 


to  the  extent  that  it  requires  immediate 
notification  to  the  Rhode  Island  State 
Police;  VIII  (Headlights  on  at  all  times); 
and  X  (Vehicle  inspection  at  loading/ 
unloading  areas)  are  not  preempted. 

With  regard  to  the  requirements  that 
have  been  found  preempted,  the 
applicant  has  several  possible 
administrative  courses  of  action.  On  or 
before  January  21, 1980,  the  applicant,  or 
any  other  person  aggrieved  by  this 
ruling,  may  file  an  appeal  with  the 
Director,  MTB  pursuant  to  49  CFR 
107.211.  The  applicant  may  seek  a  non¬ 
preemption  determination  from  MTB 
under  the  procedures  at  49  CFR  107.215- 
.225.  Finally,  the  applicant  may  petition 
the  Director,  MTB  for  rulemaking 
pursuant  to  49  CFR  106.31. 

(49  U.S.C.  1811(a),  49  CFR  107.209) 

Issued  in  Washington,  D.C.  on  December 
13, 1979. 

Robert  L.  Paullin, 

Associate  Director  for  Operations  and 
Enforcement,  Materials  Transporation 
Bureau. 
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rulemakings  have  been  initiated  which  would 
use  the  expanded  HMTA  authority  and  give 
the  Department  jurisdiction  over  the 
transportation  of  certain  commodities  by 
carriers  engaged  in  intrastate,  as  well  as 
interstate,  commerce.  None  of  these 
rulemakings  has  been  completed  to  date.  One 
involves  LNG  transportation.  44  Fed.  Reg. 
12826  (March  8, 1979).  Should  a  final  rule  be 
issued  that  applies  to  intrastate 
transportation,  the  preemptive  scope  of  the 
Department's  regulations  would  be 
expanded. 

24.  E.g.,  Ray  v.  Atlantic  Richfield  Co.,  435 
U.S.  151, 158  (1978);  Jones  v.  Rath  Packing 
Co..  430  U.S.  510,  526,  540-541  (1977). 

25.  See,  e.g.,  Ray  v.  Atlantic  Richfield  Co., 
435  U.S.  151, 158  (1978);  Hines  v.  Davidowitz, 
312  U.S.  52,  67  (1941). 

26.  S.  REP.  No.  1192,  93d  Cong.,  2d  Sess.  1- 
2,  7-9  (1974). 

27.  49  U.S.C.  1802. 

28.  See  Raymond  Motor  Transportation, 

Inc.  v.  Rice,  434  U.S.  429,  443-44  (1978);  Bibb 
v.  Navajo  Freight  Lines,  359  U.S.  520,  523 
(1959). 

29.  The  Declaration  of  Policy  is  at  49  U.S.C. 
1801.  The  Senate  language  is  at  S.  REP.  No. 
1192,  93d  Cong.,  2d  Sess.  37-38  (1974). 

30.  See  the  discussion  of  Congress'  purpose 
and  objectives  with  regard  to  the  HMTA  in 
Kappelmann  v.  Delta  Air  Lines,  Inc.,  539  F. 
2nd  165, 169-170  (D.C.  Cir.  1976). 

31.  The  concept  of  local  safety  hazard  is 
expressly  stated  at  45  U.S.C.  434,  one  of  the 
provisions  of  the  Federal  Railroad  Safety  Act 
of  1970: 

§  434.  National  uniformity  of  laws,  rules, 
regulations ,  orders,  and  standards  relating  to 
railroad  safety :  State  regulation. 

The  Congress  declares  that  laws,  rules, 
regulations,  orders,  and  standards  relating  to 
railroad  safety  shall  be  nationally  uniform  to 
the  extent  practicable.  A  State  may  adopt  or 
continue  in  force  any  law,  rule,  regulation, 
order,  or  standard  relating  to  railroad  safety 
until  such  time  as  the  Secretary  has  adopted 


a  rule,  regulation,  order,  or  standard  covering 
the  subject  matter  of  such  State  requirement. 
A  State  may  adopt  or  continue  in  force  an 
additional  or  more  stringent  law,  rule, 
regulation,  order,  or  standard  relating  to 
railroad  safety  when  necessary  to  eliminate 
or  reduce  an  essentially  local  safety  hazard, 
and  when  not  incompatible  with  any  Federal 
law,  rule,  regulation,  order,  or  standard,  and 
when  not  creating  an  undue  burden  on 
interstate  commerce. 

This  section  is  discussed  in  National  Ass'n 
of  Regulatory  Util.  Comm’rs  v.  Coleman,  542 
F.  2d  11, 13-15  (3d  Cir.  1976)  and  Donelon  v. 
New  Orleans  Terminal  Co.,  474  F.  2d  1108, 
1112-13  (5th  Cir.  1973). 

The  HMTA  does  not  refer  explicitly  to 
local  safety  hazards,  however,  both  the 
HMTA  and  the  Railroad  Safety  Act  seek  to 
promote  transportation  safety  and  in  enacting 
both  statutes,  Congress  recognized  the  need 
for  notional  uniformity  of  regulation.  See 
Kappelman,  supra  note  30;  Consolidated  Rail 
Corp.  v.  Dover,  450  F.  Supp.  966,  974  (D.  Del. 
1978).  Despite  the  different  preemption 
standards  in  the  two  statutes,  Atchison,  T.  & 
S.F.  Ry.  v.  Illinois  Commerce  Comm’n.,  453  F. 
Supp.  920,  923-25  (N.D.  Ill.  1977),  the  MTB 
believes  the  local  safety  hazard  concept  is 
valid  when  considering  the  scope  cf 
permissible  State  or  local  action  under  the 
HMTA. 

32.  43  FR  4858. 

33.  Comments  by  Edward  F.  Burke, 
Administrator,  Rhode  Island  Division  of 
Public  Utilities  end  Carriers,  to  Inconsistency 
Ruling  Docket  at  1  (April  19,  1979).  All  future 
references  in  the  text  to  the  Division's 
comments  are  references  to  this  document. 

34.  43  FR  16954  (April  20, 1978). 

35.  Id.  at  16957. 

36.  Although  the  Mew  York  City  Health 
Code  provision  was  found  not  inconsistent, 
the  “ban"  raised  several  concerns  with  MTB. 
Id.  at  16957-  58.  As  a  result,  an  advance 
notice  of  proposed  rulemaking  on  highway 
routing  of  radioactive  materials  was  issued. 

43  Fed.  Reg.  3G492  (August  17. 1978). 

37.  U.S.  DEP’T  OF  COMMERCE,  BUREAU 
OF  THE  CENSUS,  COUNTY  AND  CITY 
DATA  BOOK  (1977).  The  population  and  area 
figures  cited  for  the  cities  and  States  in  the 
text  are  at  the  following  pages:  600,  612,  708, 
720,  and  744. 

38.  See  NARUC  v.  Coleman,  supra  note  31 
at  14-15. 

39.  44  FR  12793  (March  8, 1979). 

40.  47  CFR  Part  95.401,  CB  Rules  3  and  26. 

41.  47  CFR  Part  95.4G1,  CB  Rule  25. 

42.  49  CFR  173.300(a),  173.300(b),  172.500, 
172.504, 172.514, 172.519  and  172.532. 

43.  The  Rhode  Island  Rule  requires  that  lire 
sign  stating  “MUST  STAY  BACK  500  FEET’ 
must  be  in  letters  at  least  three  inches  high. 
Therefore,  compliance  could  be  achieved 
with  three  inch  letters.  In  A  STUDY  OF 
HAZARDOUS  MATERIALS  INFORMATION 
NEEDS  IDENTIFICATION  SYSTEMS  FOR 
TRANSPORTATION  PURPOSES  (Report  No. 
TSA-20-72-4,  available  from  the  National 
Technical  Information  Service,  Springfield. 

Va.  22151)  prepared  for  the  Department  of 
Transportation  by  the  Design  and 
Development  Center,  Northwestern 
University  in  April,  1972,  it  was  noted  at  page 
74  that  for  viewing  distances  of  500  feet,  the 
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minimum  size  of  lettering  is  ten  inches.  What 
this  means  is  that  is  order  to  read  a  sign  with 
three  inch  letters,  a  person  with  normal 
eyesight  must  be  considerably  closer  than  500 
feet. 

44.  The  language  in  the  Rhode  Island  Rule 
whose  meaning  is  unclear  is  the  following: 
“The  application  for  a  permit  may  be 
submitted  for  a  period  of  use  of  up  to  two 
weeks  duration  prior  to  utilization  of  said 
permit.” 

45.  The  general  requirements  in  49  CFR 
Part  394  also  refer  to  the  additional  reporting 
requirements  applicable  to  hazardous 
materials  carriers.  49  CFR  394.1(d). 

46.  See  the  discussion  of  State  accident 
reporting  requirements  in  light  of  the  Federal 
Railroad  Safety  Act  in  NARUC  v.  Coleman, 
supra  note  31. 

Appendix. — State  of  Rhode  Island  Public 
Utilities  Commission;  Division  of  Public 
Utilities  and  Carriers 

Rules  and  Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas  and 
Liquefied  Propane  Gas  Intended  To  Be  Used 
by  a  Public  Utility 

These  Regulations  Are  to  Include  Motor 
Carriers  Operating  in  Intrastate  Commerce 
os  Well  as  Motor  Carriers  in  Interstate 
Commerce  Where  the  Loading  or  Unloading 
of  Tank  Trailers  is  Required  To  Be 
Performed  Within  the  State  of  Rhode  Island. 
Effective:  November  3, 1978. 

Declaration  of  Policy 

It  i3  hereby  declared  to  be  the  policy  of  the 
state  to  regulate  the  transportation  of 
hazardous  materials,  as  herein  defined, 
within  the  boundaries  and/or  over  the 
highways  and  roads  of  this  state.  The 
Division  of  Public  Utilities  and  Carriers  is 
authorized  to  regulate  the  transportation  of 
Liquefied  Natural  Gas  and  Liquefied  Propane 
Gas  intended  for  use  by  a  public  utility  over 
the  highways  and  roads  of  this  state  and 
anywhere  within  its  boundaries  in 
accordance  with  the  provisions  of  Sections 
39-1-2.1  and  45-2-17  of  the  General  Laws  of 
Rhode  Island,  as  amended.  Further,  said 
Division  is  charged  with  the  safety  and 
welfare  of  the  citizens  of  the  State  of  Rhode 
Island  and  their  property  located  within  its 
bounds  under  these  sections. 

Therefore,  these  rules  and  regulations  are 
hereby  promulgated  by  said  Division 
pursuant  to  the  authority  cited  herein. 

Definitions:  Terms  used  herein  shall  be 
construed  as  follows  unless  another  meaning 
is  expressed  or  is  clearly  apparent  from  the 
language  or  content. 

Administrator:  Means  the  Administrator  of 
the  Division  of  Public  Utilities  and  Carriers. 
Application:  Any  written  request  to  the 
Division  of  Public  Utilities  and  Carriers  for 
a  permit. 

Carrier:  See  ‘Motor  Carrier’. 

Confirmation  of  Permit:  A  Permit  shall  be 
deemed  valid  when  the  operator  of  the 
vehicle,  upon  request,  can  produce  the 
permit,  or  an  authorized  telegram,  telex  or 
twx  sent  by  the  Division  of  Public  Utilities 
and  Carriers  of  the  State  of  Rhode  Island. 
Federal  Dept,  of  Transportation  Special 
Safety  Permit:  A  permit  issued  for  [sic]  the 
Federal  Department  of  Transportation  for 
the  use  of  a  specific  container  to  be  used 


.  for  the  transportation  of  Liquefied  Natural 
Gas. 

Liquefied  Natural  Gas:  A  fluid  in  the  liquid 
state  composed  predominantely  of  methane 
and  which  may  contain  minor  quantities  of 
ethane,  propane,  nitrogen,  or  other 
components  normally  found  in  natural  gas. 
Liquefied  Petroleum  Gas  (LP-Gas  or  LPG): 
Any  material  having  a  vapor  pressure  not 
exceeding  that  allowed  for  commercial 
propane  composed  predominantly  of  the 
following  hydrocarbons,  either  by 
themselves  or  as  mixtures:  propane, 
Propylene,  Butane  (normal  butane  or  iso¬ 
butane)  and  Butylenes. 

Motor  Carriers:  A  common  carrier  by  motor 
vehicle,  a  contract  carrier  by  motor  vehicle, 
a  private  carrier  by  motor  vehicle  or  an 
interstate  carrier  by  motor  vehicle. 

Permit:  A  written  document  allowing  the  use 
of  certain  specified  Rhode  Island  Highways 
for  the  transportation  of  hazardous 
material  issued  by  the  Administrator  to  a 
permittee. 

Permittee:  Any  person  who  has  applied  for 
and  has  been  issued  a  permit  to  transport 
hazardous  material  over  certain  Rhode 
Island  Highways. 

Person:  Any  individual,  corporation, 
partnership,  firm,  association,  trust,  estate, 
public  or  private  institution,  group,  agency, 
political  subdivision  of  this  state,  any  other 
state  or  political  subdivision  or  agency 
thereof,  and  any  legal  successor, 
representative,  agent  or  agency  of  the 
foregoing. 

II.  Permit  Required 

All  motor  carriers  transporting  Liquefied 
Natural  Gas  or  Liquefied  Propane  Gas 
intended  to  be  used  by  a  public  utility  must 
have  applied  for  and  have  received  a  Rhode 
Island  Permit  prior  to  transporting  either 
Liquefied  Natural  Gas  or  Liquefied  Propane 
Gas  upon  and  along  any  highway,  street  or 
road  within  the  State  of  Rhode  Island. 

III.  Application  for  Permit 

Any  motor  carrier  transporting  the 
commodities  herein  defined  will  file  with  the 
Motor  Carrier  Examiner,  Division  of  Public 
Utilities  and  Carriers,  an  application  at  least 
4  hours  prior  to  the  commencement  of  the 
transportation  service  over  said  Rhode  Island 
Highways.  The  application  for  a  permit  may 
be  submitted  for  a  period  of  use  of  up  to  two 
weeks  duration  prior  to  utilization  of  said 
permit. 

The  application  will  include  the  following: 

1.  Name  and  mailing  address  of  the  carrier. 

2.  A  detailed  description  of  the  route/ 
routes  to  be  followed  by  the  carrier. 

3.  Description  of  commodity  to  be 
transported,  type  of  label  required  and 
quantity. 

4.  Date  and  time  the  transportation  service 
will  be  provided. 

5.  Origin  and  destination  of  shipment. 

6.  Vehicle  identification  number. 

7.  Vehicle  registration. 

8.  Proof  of  vehicle  inspection. 

9.  Proof  of  proper  insurance  coverage. 

10.  A  certification  from  the  shipper 
certifying  that  the  load  is  in  compliance  with 
the  applicable  motor  carrier  safety 
regulations  of  the  Federal  Department  of 
Transportation. 


11.  A  certification  from  the  carrier 
certifying  that  the  load  is  in  compliance  with 
the  applicable  motor  carrier  safety 
regulations  of  the  Federal  Department  of 
Transportation. 

The  permit,  a  confirmation  of  such  permit, 
or  a  copy  of  the  permit  shall  be  retained  in 
the  possession  of  the  operator  of  the  vehicle 
at  all  times  while  transporting  the  herein 
defined  commodities  over  Rhode  Island 
Highways. 

IV.  Radio  Communications 

Any  motor  carrier,  as  herein  defined, 
transporting  commodities,  as  herein  defined, 
over  the  highways  of  this  state  will  be 
equipped  with  a  two-way  radio  within  easy 
reach  of  the  driver.  This  radio  will  be  utilized 
to  alert  the  appropriate  federal,  state  or 
municipal  agencies  of  any  accident  or  mishap 
occurring  within  the  State  of  Rhode  Island. 

V.  Hours  of  Travel 

No  transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas,  as  herein 
defined,  will  be  transported  [sic]  over  any 
highway,  street  or  road  of  this  state  during 
the  hours  of  7-9  a.m.  and  4-6  p.m.,  Monday 
through  Friday. 

VI.  Notice  of  Accidents 

Any  motor  carrier  transporting  the 
commodities  herein  defined  must 
immediately  notify  the  Rhode  Island  State 
Police,  and  must  file  in  writing  with  the  Motor 
Carrier  Examiner,  Division  of  Public  Utilities 
and  Carriers,  and  the  Rhode  Island 
Department  of  Transportation,  notice  of  any 
accident,  mishap,  or  any  safety  irregularities, 
within  twenty-four  (24)  hours  of  same. 

VII. 

All  vehicles  will  be  equipped  with  a  sign  on 
the  rear  bumper  with  the  following  notation: 
“MUST  STAY  BACK  500  FEET" 

All  letters  must  be  at  least  three  (3)  inches 
high  and  be  illuminated  for  evening  travel. 

VIII. 

All  vehicles  used  for  the  transportation  of 
Liquefied  Natural  Gas  or  Liquefied  Propane 
Gas  are  required  to  travel  with  headlights  on 
at  all  times  while  within  the  State  of  Rhode 
Island,  whether  said  vehicle  is  delivering  to  a 
public  utility  or  returning  to  its  out-of  state 
terminal,  having  made  a  delivery. 

IX. 

All  bailers  shall  be  equipped  with  a 
frangible  shank  type  lock  to  prevent 
tampering  of  valves  or  equipment. 

X. 

Prior  to  leaving  and  upon  arrival  at 
loading/unloading  areas,  drivers  along  with 
proper  personnel,  will  inspect  their  vehicle 
and  trailers  for  defects  in  safety  equipment 
and  for  liquid  and  gas  leaks.  Any  repairs 
necessary  shall  be  made  as  required  before 
leaving  for  travel  over  the  highways. 

XI.  Other  Regulatory  Control 

These  regulations  shall  be  considered  as 
being  in  addition  to  any  Federal  regulations 
governing  the  transportation  of  hazardous 
materials. 

{FR  Doc.  79-38858  Filed  12-19-79;  8:45  amj 

BILLING  CODE  4910-60-M 


